
 
 

Briefing for the Public Petitions Committee 
 
Petition Number: PE1061
 
Main Petitioner: Mr and Mrs Mark J Lochhead and Mr and Mrs Henry 
McQueen Rankin 
 
Subject: calls on the Parliament to urge the Scottish Executive to ensure that 
measures taken by communities to tackle antisocial behaviour in urban 
residential areas are not restricted by the duty of a local authority to uphold 
access rights under the Land Reform (Scotland) Act 2003. 
 
 
THE LAND REFORM (SCOTLAND) ACT 2003 AND THE ACCESS CODE 
 
The Land Reform (Scotland) Act 2003 and the Scottish Outdoor Access Code 
(‘the Code’) came into effect on 9 February 2005. Failure to comply with the 
Code is not an offence, although the Code is intended to be used as guidance 
by a sheriff if there is a dispute about access rights which is referred to him or 
her for a determination (under s 28 of the 2003 Act).1

 
Access rights and exclusions 
 
The Act provides that everybody has the right to exercise the statutory access 
rights laid down in Part 1 of the Act, which includes a right to cross land (2003 
Act, s 1(2)(b)). However, the rights of access do not apply to all land or all 
activities. For example, it does not apply to land which comprises, in relation 
to a house, “sufficient adjacent land” to enable people living there to have 
reasonable measures of privacy in that house or place and to ensure that their 
enjoyment of that house or place is not unreasonably disturbed (2003 Act, s 
6(2)(b)(iv)). The Code states that what amounts to “sufficient adjacent land” 
depends on the location and characteristics of the house but that it will 
normally be the garden round someone’s house (para 2.11 and 3.15).  
 
Access rights must be exercised responsibly 
 
The Act also provides that person has access rights only if they are exercised 
responsibly. A person is presumed to be exercising access rights responsibly 
if they are exercised so as not to cause unreasonable interference with any of 
the rights of any other person.  On the other hand, a person is taken as not 
exercising those rights responsibly in circumstances including that the person 
is crossing the land for the purpose of doing something which is an offence 
(2003 Act, ss 2 and 9). Offences associated with anti-social behaviour are 
returned to below. 
 

                                                 
1 The Code, para 1.4. 
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In deciding whether a person has acted responsibly, regard must also be had 
to whether the person is adhering to the guidance set out in the Code (2003 
Act, s 2). The Code provides that if you are exercising access rights, 
particularly if you are close to a house or garden, you must respect people’s 
privacy and avoid unreasonably disturbing their peace of mind. This can be 
achieved by not lingering or acting in ways which might annoy or alarm people 
living in the house and by keeping noise to a minimum (The Code, paras 3.1, 
3.13 and 3.17).  
 
Responsibilities of landowners and local authorities  
 
The Act provides that landowners have a duty to use and manage their land 
and to conduct their ownership in a way which respects access rights. People 
attempting to exercise access rights must not be prevented from doing so by 
activities including putting up signs, notices, fences or walls. Local authorities 
have duties to uphold access rights and have powers to remove prohibition 
signs, obstructions etc and recover costs from the land owner responsible 
(2003 Act, ss 2, 3, 13 and 14). However, local authorities do not have to 
uphold access rights to the detriment of other statutory duties, eg in relation to 
tackling anti-social behaviour (see below) (2003 Act, s 13(2)). 
 
OFFENCES ASSOCIATED WITH ANTI-SOCIAL BEHAVIOUR 
 
There is a wide range of statutory and common law offences associated with 
anti-social behaviour including: 
 
• vandalism and malicious mischief: the offence of vandalism is 

committed by any person who, without reasonable excuse, wilfully 
destroys or damages any property belonging to another (Criminal Law 
(Consolidation)(Scotland) Act 1995, s 52(1)). Malicious mischief is the 
common law crime of damaging or destroying the property of another, or 
interfering with it to the detriment of the owner or lawful possessor. The 
same types of behaviour (eg spraying graffiti) can often be prosecuted as 
either type of offence 

 
• fire-raising: damaging or destroying the property of another by setting fire 

to it is regarded as a common law crime separate from malicious mischief 
 
• breach of the peace: breach of the peace is a common law criminal 

offence which is used to prosecute a wide range of different types of anti-
social conduct  

 
In addition to the various offences relating to anti-social behaviour, a local 
authority2 can apply for an Anti-social Behaviour Order (ASBO) to tackle anti-
social behaviour. This is a civil court order prohibiting the person named in the 
order from carrying out activities specified in the order. Breach of an ASBO is 
a criminal offence (Crime and Disorder Act 1998, as amended by the Anti-
social Behaviour etc (Scotland) Act 2004). 

                                                 
2 Since 2003, registered social landlords have also been able to apply for ASBOs. 

Last revision September 2006 2



 

 
A local authority and the relevant chief constable for an area also have a duty 
under Part 1 of the Anti-social Behaviour etc. (Scotland) Act 2004 to prepare a 
strategy for dealing with anti-social behaviour in the area.  
 
 
Sarah Harvie-Clark 
Senior Research Specialist 
SPICe Research 
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SPICe research specialists are not able to discuss the content of petitions briefings with 
petitioners or other members of the public. However if you have any comments on any 
petitions briefing you can email us at spice@scottish.parliament.uk
 
Every effort is made to ensure that the information contained in petitions briefings is correct at 
the time of publication. Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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